STATE OF FLORI DA
DI VI SI ON OF ADM NI STRATI VE HEARI NGS

JAMES S. BROMW, JR
Petitioner,
Case No. 03-1108

VS.

ALACHUA COUNTY SHERI FF' S
DEPARTMENT,
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RECOVMENDED ORDER

This cause cane on for formal hearing, as noticed, before
P. Mchael Ruff, duly-designated Adm nistrative Law Judge of the
Division of Adm nistrative Hearings in Gainesville, Florida, on
January 20, 2004.

APPEARANCES

For Petitioner: Matthew J. Wells, Esquire
Post O fice Box 5606
Gainesville, Florida 32627-5606

For Respondent: Linda G Bond, Esquire
Al len, Norton & Blue, P.A
1669 Mahan Center Boul evard
Tal | ahassee, Florida 32308

STATEMENT OF THE | SSUES

The issues to be resolved in this proceedi ng concern
whet her the Petitioner was denoted to an inferior enploynent
position and, if so, whether the denotion was notivated by

reasons of racial discrimnation, as he has charged.



PRELI M NARY STATEMENT

Thi s cause arose in February 2000 when Stephen M Qelrich
in his official capacity as Sheriff of Al achua County (Sheriff,
Respondent) pronoted the Petitioner Janmes S. Brown, Jr. (Brown),
fromthe position of deputy sheriff to sergeant. The pronotion
was subject to a one-year probationary period. After two
i nvestigations of alleged incidents of wongful conduct, in
Novenber 2000, prior to the conclusion of the probationary
period, the Sheriff determned that the Petitioner had commtted
certain policy violations. Consequently, he denoted the
Petitioner back to his former position as deputy sheriff.

The Petitioner has alleged that the denotion was because of
the Petitioner's race (black). The Petitioner filed a charge of
di scrimnation with the Florida Comm ssion on Human Rel ati ons
(Commi ssion) and ultimtely, after the Comm ssion made a finding
of no cause, the case was transmitted to the Division of
Adm ni strative Hearings.

The cause canme on for hearing as noticed. The Petitioner
presented one witness (hinself), and no exhibits. The
Respondent presented six w tnesses and had the Respondent's
Exhi bits nunbered 1, 3, 6, 7, and 14 adm tted into evidence.
Upon concl udi ng the proceeding, a transcript was ordered which
was filed May 14, 2004, with the Division. In conjunction with

their request for an extended period of tinme to file proposed



recommended orders, the Proposed Recomended Order filed by the
Respondent was tinely filed. However, no proposed reconmended
order has been received fromthe Petitioner. The Proposed
Recommended Order filed by the Respondent has been considered in
the rendition of this Recommended Order.

FI NDI NGS OF FACT

1. The Petitioner, James S. Brown, Jr., is a black male
deputy sheriff, enployed by the Sheriff of Al achua County. He
has been enpl oyed by the Sheriff for approximately 17 years. He
was assigned to "uniformpatrol™ during his enploynent, but for
the majority of his enploynent tinme he was assigned to the
narcotics division. Sheriff Stephen Celrich pronoted the
Petitioner to sergeant in February 2000 and assigned himto a
road patrol position and duty. The Sheriff believed at that
time that Brown was qualified to serve as a sergeant. The
Petitioner, like all other simlarly pronoted enpl oyees, was
required to serve a one-year probationary period follow ng the
pronoti on.

2. Sheriff QCelrich is the elected Sheriff of Al achua
County, Florida, and has served in that position for 11 years.
It is his responsibility to make final enpl oynent deci sions,

i ncl udi ng pronotions, suspensions, denotions, and term nations.
He has had a goal and practice of pronoting qualified African-

Anmericans to positions of responsibility including having bl ack



captains in charge of patrolling and crimnal investigation, as
wel | as pronoting black females to |ieutenancy's assigned to
patrol duties. Additionally, the Respondent Sheriff conducts
internal investigations upon receipt of conplaints. The
internal investigations concerning the Petitioner in this case
were initiated because of conplaints received by professional
standards personnel of the Sheriff's Departnment, from either
external or internal sources or informants.

Maj estic Oaks Apartnents Conpl ai nt

3. On or about Novenber 2000, the Respondent's O fice of
Prof essi onal Standards received an internal nmenorandum from
Sergeant Clifton Reynolds, a black nale. The nmenorandum
concerned a conplaint he had received froma person at the
Maj estic Oaks Apartnments in Gainesville, Florida. The conplaint
all eged that the Petitioner was attenpting to use his position
with the Sheriff's Departnment to obtain an apartnment for a
former girlfriend, Athena Brown, who had a crimnal history.
The crimnal history would have precluded her fromrenting the
apartment under the policies and rules of the apartnent owner.

4. The Respondent's chief inspector, Charlie Lee,
initiated an investigation into the matter. He assigned the
i nvestigation responsibility to Lieutenant Joel DeCoursey.
Eventual |y he assigned the case to inspector Nornman Atkins due

to wor kl oad consi derations. Inspector Atkins conducted the



majority of the investigation and interviewed Ki nberly Fi gard,
Brenda Raul son, Athena Brown, as well as the Petitioner.

5. The Petitioner purportedly went to the Mjestic Oaks
Apartnent Conplex to take a child support order that would
verify Athena Brown's incone. KimFigard was the secretary at
the office at Majestic Oaks. According to her testinony, the
Petitioner identified hinself as a deputy sheriff and offered to
performextra patrols around the apartnent conplex in return for
At hena Brown's being allowed to rent an apartnent, in spite of
her crimnal history, which would ordinarily render her
ineligible for an apartnent.

6. Chief Inspector Lee did not instruct |Investigator
Atkins to make any particular finding in the Petitioner's case.
In fact, when Investigator Atkins inforned Chief |nspector Lee
that the investigation m ght go nowhere, Inspector Lee told
| nvestigator Atkins, "if you ain't got nothing, you ain't got
nothing." Utimtely, however, Investigator Atkins believed
that there was a preponderance of evidence that the allegations
agai nst the Petitioner should be sustained. Utimtely, the
Respondent relied upon evidence collected during the
investigation to reach a "sustained finding" that the Petitioner
went to the Majestic Oaks Apartnents and identified hinself as a
deputy sheriff, attenpting to use the status of his office or

position, to assist, and with the expectation, that



At hena Brown, the nother of his child, would obtain an apart nment
she m ght not otherw se qualify for. The evidence relied upon
by the Respondent included the results of a polygraph
exam nation that the Petitioner volunteered to take and which
i ndi cated deception on the part of the Petitioner. The
investigator ultimately found the Petitioner to be untruthful as
to his version of the Majestic Oaks Apartnents events and
ultimately it was concluded that the Petitioner violated the
Respondent's policy regardi ng conduct unbecom ng an enpl oyee and
regardi ng truthful ness.
7. The Respondent uses pol ygraph tests while conducting
ot her internal investigations and has done so both before and
after the internal investigation related to the Petitioner. The
Respondent follows a point systemw th regard to inposing
di sciplinary action. Each |level of violation is assigned points
that are carried over if there are future violations. "Carry-
over points" can increase the severity of subsequent discipline.
8. Upon reviewi ng the investigatory findings and
recommendat i ons, based on that point system Sheriff Celrich
believed the results to be accurate. He had no reason to
believe that the investigation or the results contained any
racial bias. In fact, conplaints of a racially biased
i nvestigation are thensel ves routinely investigated as a

potential disciplinary matter.



9. The initial recommended discipline for the Petitioner
for the violations with regard to the Majestic Oaks Apartnents
incident, was fifteen days' suspension w thout pay and a six-
nmont h ext ensi on of the probationary period. The Sheriff net
wth the Petitioner on Decenber 21, 2000, however, and agreed to
reduce his discipline to eight days' suspension w thout pay and
a six-nonth extension of his probationary period. The
Respondent still wanted to retain the Petitioner in a | eadership
rol e because of his past good perfornance.

The second investigation

10. Chief Inspector Lee received information also from
Deputy Billy Ray Hunter, which reveal ed that several nenbers of
a drug task force Hunter was assigned to had expressed concern
that the Petitioner was associating with a known fel on.

Gai nesville Police Departnent Detective Jeff Nordberg was al so a
part of that task force. Deputy Hunter reported that the
Petitioner had ignored Nordberg's request to cease associating
with an individual |ater determ ned to be Andrew Maddox. Upon
recei pt of the information, the Respondent interviewed one of
the drug task force's confidential informants and then initiated
an internal investigation into the allegations.

11. Chief Inspector Lee conducted the investigation.
During the course of the investigation, Lee interviewed Deputy

Sheriff Hunter, a confidential source identified as FDLE-205,



Federal Probation Oficer Beverly Stiefvater, Detective
Jeff Nordberg, Lieutenant M ke Thonpson, and Andrew Maddox.

12. The Petitioner and Detective Nordberg of the
Gai nesvill e Police Departnment had previously worked together in
a narcotics unit. The Petitioner was a drug investigator at the
time and had not yet been pronoted to sergeant. Nordberg had
been a narcotics officer wwth the Drug Enforcenent
Adm ni stration (DEA)

13. Detective Nordberg knew Andrew Maddox to be the focus
of several drug investigations that year, which led to
convictions of other individuals. While Nordberg was with the
DEA, the Petitioner called himand advised himthat he was
"riding around" wth Maddox and that Maddox was "show ng him
some things." Nordberg understood the Petitioner to nmean that
he was obtaining information from Maddox, because Nordberg knew
t hat Maddox was the focus of a drug investigation and he asked
the Petitioner to call himwhen Maddox was no | onger present.

14. Nordberg told the Petitioner in a subsequent tel ephone
call, that the DEA was naking controll ed drug purchases and t hat
he believed that Maddox was supplying the cocaine in question.
Nor dberg advi sed the Petitioner of the information because he
was unsure what role Maddox was trying to play by associating
with the Petitioner and with drug deal ers. Nordberg received

i nformati on from anot her drug dealer that the "word on the



street” was that the Petitioner and Maddox were "tight."

Nor dberg advi sed the Petitioner in the same manner in which he
woul d expect another | aw enforcenent officer to advise himin a
sim|lar situation.

15. Nordberg contacted the Petitioner a second tine to
advi se himabout the "word on the street” regarding the
Petitioner and Maddox. The Petitioner advised Nordberg to take
what ever action he needed regardi ng Maddox and that he would try
to give them whatever information he coul d.

16. Because of the information he was receiving on the
street regarding the Petitioner's relationship wth Maddox,

Nor dber g advi sed Ri chard Brooks, another of the Respondent's
enpl oyees, because he wanted the Respondent to know what was
going on. However, he did not want to file a fornmal conplaint
agai nst the Petitioner.

17. Federal Probation Oficer Beverly Stiefvater, Maddox's
probation officer, knew the Petitioner through his form
assignment in the drug unit. On one occasion, Maddox advi sed
Stiefvater concerning contact he had with the Petitioner. She
called the Petitioner and he advised her that he did not intend
to use Maddox in any official manner. On another occasion, she
observed an Al achua County Sheriff's Ofice patrol vehicle
parked in front of Maddox's business. Maddox advi sed Stiefvater

that the vehicle belonged to the Petitioner and that the



Petitioner was at his business to lift weights. The Petitioner
made no effort to contact Stiefvater, Maddox's probation
officer, while she was present at Maddox's pl ace of business or
afterward to advi se her of contact he was having with the
Petitioner. Stiefvater becanme concerned about the Petitioner's
presence at Maddox's place of business, because of a certified
| aw enforcenent officer, she questioned the ethical and noral
correctness of "hanging out with convicted felons.” She al so
di scussed the Petitioner's presence at Maddox's pl ace of

busi ness with other DEA officers working on the case agai nst
Maddox.

18. The Petitioner and his w fe acconpani ed Maddox to an
aut onobi | e auction so that Maddox coul d assist the Petitioner's
wi fe in purchasing a vehicle through the use of Maddox's
autonobil e dealer's license. Wile at the auction, Maddox
poi nt ed out persons he believed to be drug deal ers from ot her
counties and advised the Petitioner how the drug deal ers were
outfitting vehicles to transport drugs, according to the
Petitioner. The Petitioner, however, did not provide a witten
report of any of the information received from Maddox to any
person in his chain of command. Although he had obtai ned
informati on from ot her sources, the Petitioner did not attend an

auction with any of his other sources.

10



19. Wen the Petitioner sought pronotion to sergeant,

Li eutenant M ke Thonpson wote a |letter of support on his behalf
to the Sheriff. Thonpson had supervised the Petitioner for
approxi mately 12 years and found himto be an excell ent

enpl oyee. After receiving information that the Petitioner was
havi ng contact w th Maddox, including using Maddox to purchase
vehicles or a vehicle and spending tinme at Maddox's business, he
advi sed the Petitioner about the Respondent's policy regarding
associating with known felons. The Petitioner expressed to
Thonpson that he did not care what other people thought.

20. On one occasion while Petitioner was assigned to
patrol, the Petitioner cane to Thonpson's office and called
Maddox so that he could provide information to Thonpson
regardi ng drug dealing. Mddox told Thonpson that he woul d cal
back to provide the information but failed to ever do so.
Thonpson, as the Petitioner's supervisor, never received any
drug violation-related informati on from Maddox either directly
or indirectly through the Petitioner's efforts.

21. The Respondent's policy states that "Enpl oyees while
on duty will avoid regular or unnecessary association with
persons they know or should know are racketeers, sexua
of fenders, drug dealers, or convicted felons if not authorized
or required due to the nature of the assignnent. Association

with known offenders or their famlies, as nenti oned above,

11



while off duty is not authorized unless specifically approved by
the Sheriff."

22. The Respondent expects its enployees and officers who
receive information that may be useful for a |aw enforcenent
pur poses to docunent that information in witing, for subm ssion
to the appropriate agency personnel. The Petitioner did not
present any evi dence that any enpl oyee received information from
himor through his efforts and he failed to properly docunent
any information obtained from Maddox or otherw se.

23. After interviewing the identified wi tnesses and
considering all of the information, the investigator concluded
that the Petitioner had violated the Respondent's policy
regardi ng association wth a known felon and regardi ng conduct
unbecom ng an enpl oyee. The investigator provided the Sheriff
with the disciplinary recommendati on based upon the carry-over
points fromthe previous investigation. The Sheriff thereupon
reasonably concluded that the information in the investigative
report was true and correct.

24. The Sheriff thereupon denoted the Petitioner because
of his concern about the Petitioner's |eadership skills and his
ability to provide direction to subordi nate deputies regarding
proper contact with known felons in view of the deficient
exanpl e he was found to have denonstrated regarding his own such

association. The Sheriff was al so concerned that the Petitioner

12



had been warned about the relationship with Maddox and di d not
appear to have heeded those warnings. The Petitioner appeared,
at best, to be conducting sone sort of investigation on his own
(al though that has not been persuasively denonstrated) and he
failed to docunent his actions or any information he nay have
received. Sheriff Celrich also considered that an outside
agency had al so contacted the Petitioner regarding his contact
wi th Maddox. The Sheriff advised the Petitioner at the tine of
the denotion that he was denoting himbecause of his failure to
docunent any information he received from Maddox. There is no
per suasi ve evidence that the Sheriff decided to denote the
Petitioner because of any notivation related to the Petitioner's
race.

Conpar ati ve Enpl oyee Di scipline

25. The Petitioner has identified the follow ng white
persons as being simlarly situated conparators: Sergeant
Darrel |l Bassinger, Lieutenant David C ark, Deputies Mark
Gal anos, Brian Davis, Jason Lee, Retired Lieutenant Danny
Pascucci, and Records C erk Susan Marks. However, he did not
present any additional docunentary evidence to support his
testinony. Hi s testinmony in this regard is hearsay and cannot
be the basis of a finding of fact. Wen the Petitioner was
presented with docunentary evidence regardi ng these other

enpl oyees, his testinony was shown to differ significantly from

13



t he docunents. For exanple, he testified that Deputy Kenny Holt
was investigated for conduct unbecom ng an officer and had
received "a couple of days off" for an incident that occurred at
| ronwood CGol f Course. In actuality, Deputy Holt was charged
with crimnal conduct and not conduct unbecom ng an officer.
Deputy Holt received a 20-day suspension w thout pay, a one-year
probation and was required to go to al cohol rehabilitation. The
Petitioner also msstated the Respondent's policy regarding
associating with a known crimnal, as well as who was present
during Lieutenant M ke Thonpson's interview during the interna

i nvestigati on.

26. In fact, Deputy Kenny Holt, a white male, is not
simlarly situated to the Petitioner because Holt was not a
sergeant at the time of the inposition of his discipline.
Furthernore, Deputy Holt violated the Respondent’'s policy
prohi biting crimnal conduct and received a 20-day suspension
Wi t hout pay and a one-year disciplinary probation. Deputy Holt
did not have a violation for conduct unbecom ng an officer or
for associating with a known offender. The Petitioner has never
recei ved a 20-day suspension without pay for any single
vi ol ati on.

27. Lieutenant Don Tyson, a white nale, is not simlarly
situated to the Petitioner because there was not a sustained

finding of a policy violation against himas the result of his

14



i nvestigation. Lieutenant Tyson also did not have any carry-
over points and was not a probationary enployee. He also did
not have nultiple violations established agai nst him

28. Records Cerk Susan Marks, a white female, is not
simlarly situated to the Petitioner. M. Marks was not a
sergeant, not a supervisor, and is not even a certified | aw
enforcenent officer. The Petitioner produced no evidence to
show that Ms. Marks had any nultiple policy violations or that
she had any disciplinary carry-over points at the tinme of the
investigation as to her. The Respondent |earned about M. Marks
i nvol venment with a known felon after the felon was shot in the
Respondent's parking ot in md-2003. The Respondent then
initiated an internal investigation follow ng that shooti ng.
Prior to the shooting incident, the Petitioner believed that
Ms. Marks had a relationship with a known felon, but did not
file a conplaint and did not provide evidence that any other
person had filed a conplaint regarding Ms. Mark's associ ation.
The Petitioner produced no evidence to persuasively establish
that the Petitioner had any know edge of any such relationship
by Ms. Marks prior to that shooting incident.

29. Neither Sergeant Darrell Bessinger nor Lieutenant
David C ark, also white nmales, engaged in identical or simlar
conduct as the Petitioner. They were not charged with the sane

violations as the Petitioner, and did not have any disciplinary
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carry-over points. The Petitioner specul ated but did not
provi de any persuasive evidence to the effect that Bessinger or
Cl ark were probationary enpl oyees, at the tinme of any discipline
of them

30. Brian Davis, a white male, is not simlarly situated
to the Petitioner. There is no evidence that he was a
probati onary enpl oyee nor that he had nultiple violations or had
any disciplinary carry-over points, as did the Petitioner.
M. Davis was not a supervisor at the tine of his discipline, as
was the Petitioner.

31. Deputy Mchael Galanos, a white male, is not simlarly
situated to the Petitioner. The Petitioner produced no
per suasi ve evi dence that Gal anos was a supervisor and did not
show that Gal anos had nmultiple violations or disciplinary carry-
over points. The Respondent initiated an internal investigation
regardi ng Deputy Gal anos for associating with a known fel on.
After the initial portion of that investigation reveal ed that
there mght be crimnal inplications, the Respondent began a
crimnal investigation. Because the crimnal investigation took
priority, the internal investigation would have been re-
activated only after the conpletion of the crimna
i nvestigation. That did not occur because Gal anos took a | eave

of absence or resigned before the conpletion of the crimnal
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i nvestigation and has never been rehired. There was therefore
no reason to conclude the internal adm nistrative investigation.

32. Danny Pascucci, a white male, is also not simlarly
situated, as an enployee, to the Petitioner. The Petitioner
produced no evi dence that Pascucci was probationary in his
position as |lieutenant. The Petitioner did not establish that
any conpl aints had been filed agai nst Pascucci, that he had
mul tiple policy violations, or that he had any disciplinary
carry-over points. The Petitioner produced no evidence that
Pascucci's relationship with a docunented confidential source
was not authori zed.

33. The Petitioner did not identify any white deputies who
had sustained findings of conduct unbecom ng an officer who
recei ved nore favorable discipline than he received.

CONCLUSI ONS OF LAW

34. The Division of Adm nistrative Hearings has
jurisdiction of the subject matter of and the parties to this
proceedi ng. 88 120.569 and 120.57(1), Fla. Stat. (2003)

35. In order for the Petitioner to neet his initial burden

of proving a prim facie case of race discrimnation, the

Petiti oner nust show that he is:

1. a nenber of a protected cl ass;
2. was qualified for the position he held

or sought;
3. suffered an adverse enpl oynent acti on;
and

17



4. was treated |l ess favorably than others
simlarly situated outside the protected
cl ass, who received nore favorable

treat ment.

See Holifield v. Reno, 115 F.3d 1555, 1562 (11th Cr. 1995);

McDonnel | - Dougl as v. Green, 411 U S. 792, 804 (1973)

36. In determ ning whether enployees are simlarly

situated for purposes of establishing a prina facie case, the

courts consider whether the enployees involved are accused of
the sane or simlar conduct and are disciplined in different

ways. Jones v. Bessener Carraway Med. Cr., 137 F. 3d 1306, 1311

(11th Cir.), opinion nodified by 151 F.3d 1321 (11th dr. 1998).

Moreover, in order to be simlarly situated, "the quantity and
quality of the conparator's m sconduct nust be nearly identical
to prevent courts from second- guessi ng enpl oyers' reasonabl e

deci si ons and confusi ng apples with oranges.” Henry v. Gty of

Tal | ahassee, 216 F. Supp. 2d 1299, 1316 (Northern District Fla.

2002) citing Maniccia, 171 F.3d 1364. (11th Cr. 1999).

37. As stated by the court in Maniccia, 171 F.3d at 1368-
1369 "The nost inportant factors in the disciplinary context are
the nature of the offense conmtted and the nature of the
puni shnents inposed . . . . Further, Title VIl does not take
away an enployer's right to interpret its rules as it chooses,
and to make determnations as it sees fit under those rules."

Mani ccia v. Brown, 171 F.3d 1364, 1368-69 (11th Cr. 1999),

18



rehearing denied, (quoting Jones, 137 F.3d at 1311); See al so

Ni x v. WCCY Radio/Rahall Comms., 738 F.2d 1181, 1187 (11th Cr

1984) .

38. Specifically, the inquiry is limted to "whether
enpl oyees are simlarly situated for purposes of establishing a
prima facie case,” not whether an enpl oyee can construct a
situation in which he could conceivably be simlarly situated.
A relevant inquiry is whether conparatory enpl oyees commtted
the sanme or nearly identical acts and whether the discipline
i nposed is the sane or nearly identical. The inquiry nust be
confined to what the enployer actually did in inposing
di scipline on a conparative enpl oyees, not what the enployer in

each of such situations "should have done." See Jones, supra,

137 F.3d at 1311; cf. Anderson v. WBMG 42, 253 F.3d 561, 567

(11th G r. 2001).

39. Wien the sane supervisor or enploynment decision-naker
hires and fires an enployee within a short period of tinme, the
enpl oyer is generally entitled to an inference of non-

discrimnation in the disciplinary decision nade. See Smith v.

Florida Dept. of Transp., 1999 W. 33216741, *4 (Mddle District

Fla. 1999). In Bradley v. Harcourt, Brace and Co., 104 F.3d

267, 270-71 (9th Cr. 1996), the court drew a strong inference
of non-di scrim nati on when the sane "actor" hired and then fired

the plaintiff, and both actions occurred in a short tine period.
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The court likewi se held in Brown v. CSC Logic, Inc., 82 F. 3d

651, 658 (5th Cir. 1996) (approving a "sane actor" inference
after noting that several circuit courts have approved the

same). |In Evans v. Technol ogi es Applications & Service Co.,

80 F.3d 954, 959 (4th Cir. 1996), it was recogni zed that there
was a powerful inference in favor of an enployer to the effect
that the enployer's failure to pronote a plaintiff was not
noti vated by di sciplinary ani nus where the enpl oyer who failed
to pronote the plaintiff was the sanme deci sion-maker who had
recently hired the plaintiff.

40. In the present case, the Respondent does not dispute
that the Petitioner is a nmenber of a protected class and that he
suffered an adverse enploynent action. The Petitioner, however,

could not establish a prina facie case of race discrimnation

because, for the reasons denonstrated in the above Findings of
Fact, he was unable to show that a person outside of his
protected class engaged in conduct nearly identical to his
conduct and received disciplinary treatnent that was nore
favorabl e than that that he received. The conparative

enpl oyees, were not established to be simlarly situated, for
t he reasons denonstrated in the above Findings of Fact.

41. Even if such a petitioner establishes a prina facie

case of race discrimnation, the Respondent had a |egitinate,
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non-di scrim natory, business reason for denoting the Petitioner
fromthe position of sergeant back to that of deputy sheriff.

42. I n Novenber 2000, the Respondent received the form
conplaint alleging that the Petitioner was m susing his position
as a |law enforcenent officer by attenpting to use his influence
as an officer to assist the nother of one of his children in
obtai ning an apartnent at the apartnent conplex, when she was
not really qualified, due to her crimnal record. The
investigation in that matter sustained a finding that not only
had he m sused his position in that regard, but was al so
untruthful during the investigation of the matter. Even so, the
Respondent extended his probationary period for six nonths and
only suspended himfor 8 days w thout pay, a |esser penalty than
coul d have been i nposed under the Respondent's prevailing
policy. Although the Respondent relied upon the results of a
pol ygraph exam nation, the Petitioner voluntarily underwent that
pol ygraph exam nation and the record denonstrates that the
Respondent uses pol ygraph exam nations in internal
i nvestigations of other enployees, both before and after the
occurrence in question and that the use of the polygraph was not
in any way based upon the Petitioner's race. While the
purported results of the polygraph exam nation are not and
cannot be enployed in determning the truthful ness of the

Petitioner's version of the events at issue in this proceeding,
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they could be used in an evidential way as denonstrating part of
t he Respondent's notivation in electing the disciplinary action
t aken.

43. It is also true, that prior to the conclusion of the
i nvestigation of the Majestic Oaks Apartnents' incident, the
Respondent received a second formal conplaint concerning the
Petitioner's association with a known felon. Follow ng an
internal investigation of that second conplaint, it was
concl uded by the Respondent that the Petitioner had violated the
Respondent's policy concerning unauthorized association with a
known felon. In light of the disciplinary action inposed in the
Maj estic QGaks incident and the newly sustained allegations as to
t he second formal conplaint regarding association with a known
felon, the Respondent elected to denpte the Petitioner and
return himto his prior position as deputy. The Respondent
determ ned that the association by the Petitioner with a known
felon, his possession of prior carry-over disciplinary points,
and including his disregard of both Detective Nordberg' s and
Li eut enant Thonpson's warni ng conments concerning his
associ ation with the known felon, showed he did not possess the
| eadership skills necessary for a sergeant. He was deened to
| ack an understandi ng of how his conduct affected the agency's

reputation and how it provided a poor exanple of proper conduct
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of a law enforcenent officer in such situations to his
subordinates, in his role as sergeant.

44, These facts taken together, show that the Respondent
did have a legitimate, non-discrimnatory, business reason for
denoting the Petitioner back to his position as a deputy
sheriff. It is inconceivable that the Respondent woul d pronote
the Petitioner and then | ess than one year later, while he was
still a probationary enpl oyee (as the probation was extended
because of these disciplinary events) and woul d then denote him
sinmply because of his race. Although the decision to return him
to his deputy position occurred two weeks before the expiration
of his original probationary period, the six-nonth extension of
t hat probation period would have caused his probation to end on
August 31, 2001. Thus, there is no question that he was still a
probati onary enpl oyee at all tinmes pertinent hereto when the
di sci pline and enpl oynment actions in question were inposed.

45. Because the Respondent established a legitimte, non-
discrimnary reason for the enploynent action taken, the burden
then shifted to the Petitioner to denonstrate by "significantly
probative evidence" that discrimnation was nore |likely a notive
behi nd the decision to denote himfrom sergeant to deputy.

Clark v. Huntsville Gty Board, 717 F.2d 525, 527 (11th Gr.

1983). The Petitioner must not only show that the stated reason

was false, but also that discrimnation was the true reason
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behind the decision. St. Mary's Honor Center v. Hicks, 509 U S.

502, 515 (1993); Halperin v. Abacus Technol ogy Corp., 128 F.3d

191, 201 (4th Gr. 1997). The ultinmate burden of persuasion
always remains with the Petitioner. 1d., 509 U S. at 511

46. Here the evidence does not denonstrate that the
Respondent' s enpl oynent action was a pretext for racial
discrimnation. The record shows because of the | eniency or
reduction in the degree of discipline inposed concerning the
first investigated m sconduct, as well as the Respondent's
testinony about the high regard he had for the Petitioner prior
to the second investigation, that the Respondent, even after
sustaining of the findings as to the first investigation, stil
wanted the Petitioner to serve in a |eadership role. After the
second i nvestigation concluded with sustainable results, the
Respondent reluctantly concluded that the Petitioner should not
serve in a |leadership role and i nposed the denotion. This
desire to show the Petitioner |eniency until a second violative
i ncident was proven to the Respondent's satisfaction (with
attendant carry-over disciplinary points) clearly shows that
there was no discrimnatory aninus in the enploynent decision
made. This results in an unavoi dabl e conclusion that the
Petitioner has failed to denonstrate that the enpl oynent
deci sion made and the legitimte, business reason asserted for

it was a pretext for a decision nmade by through racial bias.

24



Mor eover, there was not any persuasive denonstration that any of
the elenments or circunstances of the investigation, as to either
di sciplinary incident, occurred or were conducted with an

el ement of racial bias or aninmus on the part of any w tness or

i nvestigator, nor that the Respondent knew of any such ani nus
prior to making his decision.

47. In summary, the Petitioner did not establish a prim
faci e case because he did not denonstrate that any simlarly
situated persons outside his protected cl ass received
disciplinary treatnent that was nore favorable. Even if one

assunmes a prinma facie case showng, in light of the enployer's

denonstration of the legitinmate, non-discrimnatory, business
reason for the enpl oynent action taken, including the
Respondent's reliance on the validity of the facts produced by
the two investigations, which concluded that the w ongful

conduct |eading to the disciplinary actions had i ndeed been
engaged in by the Petitioner, the Petitioner failed to
denonstrate that the asserted reason for the disciplinary action

t aken was pretextual.
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RECOMVENDATI ON

Havi ng consi dered the foregoing Findings of Fact,
Concl usi ons of Law, the evidence of record, the candor and
deneanor of the witnesses and the pleadings and argunents of the
parties, it is, therefore,

RECOMVENDED t hat a final order be entered by the Florida
Comm ssi on on Human Rel ations di sm ssing the charge of
di scrimnation and petition for relief inits entirety.

DONE AND ENTERED this 30th day of July, 2004, in

Tal | ahassee, Leon County, Florida.

P. M CHAEL RUFF

Adm ni strative Law Judge

D vision of Adm nistrative Hearings
The DeSoto Buil ding

1230 Apal achee Par kway

Tal | ahassee, Florida 32399-3060
(850) 488-9675 SUNCOM 278- 9675
Fax Filing (850) 921-6847

www. doah. state.fl.us

Filed wth the Cerk of the
Di vision of Adm nistrative Hearings
this 30th day of July, 2004.

COPI ES FURNI SHED,

Ceci| Howard, General Counsel

Fl ori da Conm ssion on Hunan Rel ati ons
2009 Apal achee Par kway, Suite 100

Tal | ahassee, Florida 32301
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Deni se Crawford, Agency Cerk

Fl ori da Conm ssion on Hunan Rel ati ons
2009 Apal achee Parkway, Suite 100

Tal | ahassee, Florida 32301

Linda G Bond, Esquire
Allen, Norton & Blue, P.A.
1669 Mahan Center Boul evard
Tal | ahassee, Florida 32308

Matthew J. Wells, Esquire

Post O fice Box 5606
Gai nesville, Florida 32627-5606

NOTI CE OF RIGHT TO SUBM T EXCEPTI ONS

Al parties have the right to submt witten exceptions wthin
15 days fromthe date of this Reconmended Order. Any exceptions
to this Recommended Order should be filed with the agency that
will issue the final order in this case.
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